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Re: In the Matter of Albion-Sheridan Township Landfi l l 
Docket No. VW-90-C-051 

us EPA RECORDS CENTER REGION 5 

469047 

Dear Ms. Henning: 

This office represents Mr. Richard Remes, Trustee in bankruptcy for 
Brooks Foundry, Inc. This letter will confirm and expand upon the 
evidence, arguments and comments made dur ing our conference with U.S. 
EPA in Chicago on Apri l 23 concerning the Albion-Sheridan Township landfi l l 
and U.S. EPA's recent 106 Order relative to that si te. Brooks Foundry, 
Inc. was a listed respondent to that Order . 

1. Before the Apr i l 23, 1990 conference, we were not aware of all of 
the relevant facts pertaining to U.S. EPA's 106 Order. In reviewing th is 
matter with the Trustee and looking at the applicable case law, we are f i rmly 
convinced that if drums were ever deposited at the landfil l by Brooks 
Foundry, Inc . , and we have every reason to believe they were not, they 
must have been deposited there pr ior to the commencement of the Chapter 7 
bankruptcy on May 22, 1989. Beginning sometime in March 1989, U.S. EPA 
took control of the foundry property and wouid not permit the removal of 
anything from the site. They retained the services of Paladin Security 
Services in order to ensure that nothing was removed. U.S. EPA left the 
site in November 1989, and the Trustee has maintained the same securi ty 
service and personnel from that date to present. The Trustee has not 
allowed anyone to enter the premises to remove any drums and in fact all 
drums with any toxic materials in them were removed by U.S. EPA as part 
of their response ef for t . Therefore, it is clear that if the drums were 
placed in the landfil l by employees of Brooks Foundry, Inc . , it occurred 
prior to bankruptcy, and in fact pr ior to U.S. EPA's arr ival in March 1989. 
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Based upon Sect ion 362 of the B a n k r u p t c y Code (11 USC §362), t he 
commencement of any jud ic ia l or admin i s t ra t i ve act ion o r proceed ing against 
the Debto r , B rooks F o u n d r y , I n c . , wh ich cou ld have been b r o u g h t be fore 
the commencement of t he case, is automat ica l ly s t a y e d . T h e r e f o r e , t he 
T rus tee bel ieves he cannot pa r t i c ipa te in t h e response to t h e Section 106 
Orde r unless and un t i l U .S . EPA obta ins re l ie f f r o m the automatic stay and 
the T rus tee is t h e r e a f t e r author ized and d i r ec ted b y t he B a n k r u p t c y C o u r t 
to pa r t i c i pa te . As we have ind icated ea r l i e r , we bel ieve t h a t t h i s wi l l take a 
minimum of 30 days to accomplish due to t h e fac t t h a t not ice to all c r ed i t o r s 
is r e q u i r e d . However , based upon ou r rev iew of t he appl icab le case law and 
s ta tu tes , i t does not appear t ha t the T rus tee shou ld reques t such re l ie f f r om 
the B a n k r u p t c y C o u r t and t ha t he should ins tead a t tempt to conserve t he 
remain ing assets in o r d e r to help de f ray U . S . EPA's admin is t ra t i ve claim f o r 
i ts response costs re la ted to the p r i o r removal of d rums f rom the Debtor ' s 
f o u n d r y s i t e . 

2 . The T r u s t e e has no evidence t ha t any ba r re l s o r d rums were eve r 
de l i ve red by Brooks F o u n d r y , Inc . to the A lb i on -She r i dan Townsh ip l a n d f i l l . 
The admin is t ra t i ve r e c o r d contains no such ev idence beyond a F e b r u a r y 8 
( F e b r u a r y 6?) 1990 memo by you concern ing a F e b r u a r y 1 , 1990 contact you 
had w i t h Mr . A r low Wi lk inson. The memo appears to summarize Mr , 
Wi lk inson's statements d u r i n g the te lephone conversa t ion to t he e f fec t t h a t 
Brooks F ound ry may have disposed of " f o u n d r y s a n d ; some 55 g a l . d r u m s " 
at the l a n d f i l l . No f u r t h e r deta i ls are conta ined in t he memo or elsewhere in 
the admin is t ra t i ve r e c o r d . 

D u r i n g ou r A p r i l 23 conference, we spec i f i ca l l y reques ted in format ion 
upon which U . S . EPA has based i ts claim t h a t B rooks F o u n d r y , Inc . is in 
any way connected to t he 16 d rums c u r r e n t l y at t he l a n d f i l l , wh ich d rums 
form the basis of t h i s 106 O r d e r . (Mr . E l -Ze in to ld us t h e r e are 27 to ta l 
d r u m s ; 11 are emp ty , 16 have some mater ia l in t h e m . ) In response to t h i s 
reques t , you p roduced two Contact Repor ts da ted March 1 , 1988 and May 5 , 
1988, apparen t l y p roduced b y Br ian O'Neal . Copies are at tached to t h i s 
l e t t e r . 

The March 1 , 1988 Contact Repor t p u r p o r t s to memorial ize a te lephone 
d iscussion between M r . O'Neal and Ted Havens of t he Calhoun Coun ty Heal th 
Department in Bat t le C reek . The sole re fe rence to Brooks F o u n d r y , I nc . is 
"B rooks F ound ry p r o b a b l y con t r i bu ted ( t y p e of waste u n k n o w n ) . " 

The May 5 , 1988 Contact Repor t p u r p o r t s to memorial ize a te lephone 
conversat ion between M r . O'Neal and M r . W i l k i nson . The sole re fe rence to 
Brooks F o u n d r y , I nc . is the inc lus ion of " B r o o k s " among t h i r t e e n companies 
w h i c h , accord ing to M r . O'Neal , Mr . Wi lk inson " c o n f i r m e d " as companies 
wh ich "had b r o u g h t ga rbage and waste" to t h e l a n d f i l l . 
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You conf i rmed at t he A p r i l 23 conference t h a t U . S , EPA is in 
possession of no f u r t h e r ev idence or in format ion of any k i n d connect ing 
Brooks F o u n d r y , I nc . to the cond i t ions f o rm ing the basis of t h e 106 O r d e r . 

A 106 Orde r poses a s ign i f i can t b u r d e n and t h r e a t to i t s r e c i p i e n t , and 
shou ld not be issued in t h e absence of a meaningfu l and subs tan t ia l fac tua l 
bas is . U .S . EPA has no such basis f o r i ssu ing t h i s 106 O r d e r to Brooks 
F o u n d r y , Inc . The re ferences to Brooks F o u n d r y , Inc . in the 
admin is t ra t i ve r e c o r d , and in the Contact Repor ts supp l i ed at t h e A p r i l 23 
con fe rence , merely r e f l ec t u n s w o r n , u n s u p p o r t e d and vague hearsay 
statements by Mr . Wi lk inson and Mr . Havens. While M r . Wi lk inson might be 
expected to have some in format ion as to the land f i l l ' s opera t ions due to his 
apparen t posi t ion as opera to r f r om 1967 or 1968 to some unspec i f i ed da te , t he 
statement by Mr . Havens appears to be p u r e u n s u p p o r t e d specu la t i on . 

In s h o r t , U.S, EPA has s imply fa i led to o f fe r any connect ion between 
Brooks F o u n d r y , I nc , and the d rums o r ba r re l s wh ich f o r m t h e basis of t h i s 
106 O r d e r , 

3, A t the A p r i l 23 conference Mr , E l -Ze in con f i rmed t ha t the 
Technical Assistance Team tested some of t h e d rums f o r RCRA hazardous 
waste cha rac te r i s t i cs . He said some of t he d rums tes ted nega t i ve in t h i s 
r e g a r d , b u t he was unable to i den t i f y wh ich ones. 

Moreover , whi le t he January 1990 Removal Ac t ion Plan conta ins a 
statement in Section 2.1 t ha t the land f i l l accepted app rox ima te l y 1,975 cub ic 
y a r d s of metall ic s ludge and 35,000 d rums of pa in t wastes and spent 
so l ven ts . Mr . E l -Zein cou ld o f fe r no s u p p o r t f o r t h i s s ta tement . 

U. A t the A p r i l 23 conference you and M r . E l -Ze in sa id t he 106 Orde r 
is in tended to cover t h e inves t iga t ion and c lean ing of two u n d e r g r o u n d 
s torage tanks and one aboveground s to rage tank at t he l a n d f i l l . However , 
t he re is no evidence in t h e admin i s t ra t i ve r e c o r d , or o the rw ise p resen ted b y 
U . S . EPA at the con fe rence , t h a t t he tanks conta ined o r conta in a n y t h i n g 
o the r than gasol ine, wh i ch we speculate may have been used to fue l heavy 
equipment used at t h e land f i l l b y i ts o p e r a t o r s . T h e r e is no ev idence o r 
suggest ion tha t these t a n k s were ever used f o r any o t h e r p u r p o s e , and 
ce r ta i n l y no ind icat ion t h e y were ever used f o r any pu rpose b y Brooks 
F o u n d r y , Inc, (or any of the o the r rec ip ien ts of t h e 106 O r d e r ) , As a 
r e s u l t , any re ferences to these tanks in the 106 O r d e r o r in t he statements 
b y yourse l f or Mr , E l - Z e i n , are unsuppo r t ed and misp laced. 

5. I t was b r o u g h t to y o u r a t ten t ion at t he A p r i l 23 conference t ha t 
the MDNR's f i l e conta ins a May 1985 memo f rom Koois t ra to H o g a r t h re f l ec t i ng 
an inspect ion of t h i s l a n d f i l l , and t h e conclus ion t h a t t h e r e is no r i s k of 
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d i r e c t con tac t . Nor is t he re any ment ion of any d rums or ba r re l s at the 
s i t e . 

You were also adv ised t h a t in 1988 Hayes-A lb ion inspected the si te and 
f o u n d approx imate ly s ix d r u m s . 

T h u s , the avai lable in fo rmat ion s t r o n g l y indicates t h a t at least the 
major i ty of the d rums which f o rm the basis of U .S . EPA's 106 Orde r were 
b r o u g h t to the s i te a f te r 1988. No such de l iver ies could have been made by 
Brooks F o u n d r y , I n c . , wh ich f i l ed f o r Chapter 7 B a n k r u p t c y on May 22, 
1989. Indeed, as noted in p a r a g r a p h 1 above, sometime in March 1989 U .S . 
EPA took phys ica l con t ro l of Brooks F o u n d r y , Inc . 

6. The por t ions of t he 106 O r d e r r e q u i r i n g the ins ta l la t ion of fences 
and gates to secure the p r o p e r t y , and Mr . E l -Ze in 's desc r i p t i on of t h i s 
requ i rement at the A p r i l 23, 1990 conference are ove rb road and unnecessary . 
I t appears to be U .S . EPA's des i re t h a t access to t h e e n t i r e landf i l l be 
r e s t r i c t e d . However, f a r less ex tens i ve and expens ive measures cou ld be 
taken to secure the ba r re l s wh ich f o rm the basis of t he O r d e r . I t appears 
U .S . EPA is a t tempt ing to have t h e rec ip ien ts of t h i s 106 O r d e r f i nance an 
e f f o r t to secure the en t i r e p r o p e r t y f o r the benef i t of U . S . EPA or o the rs 
who may be invo lved in la ter i nves t iga t ions and remedial act ions beyond 
those concern ing the ba r re l s wh ich f o r m the basis of t he c u r r e n t 106 O r d e r . 
Th i s is i nappropr ia te and u n f a i r . 

7. Please advise us as soon as possible as to U .S . EPA's decis ion on 
the (affective date of the 106 O r d e r . A t t he A p r i l 23 con fe rence , the 
rec ip ien ts of t he 106 O rde r reques ted /Sy 30 day delay in es tab l i sh ing the 
e f fec t i ve date of the O r d e r . 

MBO/s r 
Enclosure 
c: </Mr. Jason El-Zein 

X: /74139/0004/kmbo0565.doc 
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(oCA-kov T2^- iAuZyZ.^\ \^c^d^-A^>c\ ^c^i^l^ y ^l/, - " j ^ , y^ ^ / ^ , . ' \ . 

/^ r. /-(cve^s r^C^lU*( -̂W*-}" Sr-&ft!v\ turvVo^c-f w.v«,Ve_ l/vflLv.\,̂ «; ,,, -.^J.-
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M I C H A E L B . O R T E G A Apri l U. 1990 

Beth Henning, Esq. 
Assistant Regional Counsel 
U.S. EPA (5CS-TUB-3) 
230 South Dearborn Street 
Chicago, Illinois 60604 

Re: Albion-Sheridan Township Landf i l l , Alb ion, Michigan 

Dear Beth: 

Confirming our Apr i l 3 telephone conversation, this f i rm represents Mr. 
Richard Remes, Trustee in Bankruptcy for Brooks Foundry, Inc . , which is 
listed as a respondent to a Section 106 Administrative Order (Docket No. 
VW-90-C-051), dated March 19, 1990 (the cover letter is dated March 21). 

1 understand at least one other respondent has requested a conference 
with the EPA. Further , I understand the conference is tentatively being 
scheduled for Apr i l 17 in Chicago. In the meantime, the administrative 
record is to be transferred from Chicago to a repository closer to the site in 
question, the Albion-Sheridan Township Landfi l l in Alb ion, Michigan. 

Please accept this letter as a request for a conference on behalf of Mr. 
Remes, as Trustee in Bankruptcy for Brooks Foundry, Inc. 1 look forward 
to discussing this matter with you in greater detai l , either at the Apr i l 17 
conference, or otherwise. If you have a p ^ ^ e s t i o n s , please cal l . 

M B O / s r ^ 
c: J<^on El-Zein 

-^n-Scene Coordinator, U.S. EPA (5HSGI) 
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